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This is ny ruling on the Trustee's notion (Doc. # 10)

for sunmary judgnment and Donega

(“Donegal ”) cross-notion (Doc.

Mut ual | nsurance Co.’'s

# 13) for summary judgnent.

The summary judgnent standard is clear: summary

judgnment is appropriate “if the pleadi ngs, depositions, answers

to interrogatories, and adm ssion on file, together with the

affidavits, if any, show that there is no genuine issue as to any



2
material fact and that the noving party is entitled to a judgnent
as a matter of law.” Fed. R Cv. P. 56(c).!' Neither notion
satisfies the standard.

The central issue in this adversary proceeding is
whet her the debtor, Jeffrey Liberto (“Liberto”), sufficiently
cooperated with Donegal, including submtting to questions under
oath if appropriate, in establishing the validity of his claimas
required by the insurance policy. 1In reliance on an affidavit
and nunerous docunents attached to his notion papers, the Trustee
argues “yes”. In reliance upon affidavits and equally numerous
docunents, Donegal argues “no”.
In his opening nenorandumthe Trustee indicates (Doc. #
10, p.6) that in response to the notion Donegal would likely
argue that Liberto failed to cooperate with Donegal in its
i nvestigation. But, according to the Trustee: “This is
absol utely not the case (see paragraphs three and four of Exhibit
“C’). The debtor timely provided Donegal with all requested
information.” (Doc. # 10, p.6). The two paragraphs referred to in
Exhibit C read as follows:
3. In connection with the | oss, the Debtor
tinmely reported the claimto Donegal. On or around
April 7, 1999 the Debtor submtted to the Defendant a
copy of the Insured’ s Statenent and C ai m Form

(attached hereto and made a part hereto as Exhibit *1"
is a copy of the Insured’ s Statenment and C ai m Form

! Fed. R Bank. P. 7056 nakes Fed. R Civ. P. 56(c)
applicable to adversary proceedi ngs in bankruptcy.



(the “Statenent”)).
4, Prior to submtting the Statenent, Debtor
communi cated wi th the Defendant on several occasions
and provi ded Debtor’s agent with requested information
(attached hereto a [sic] nmade a part hereof as Exhibit
“2" is a copy of the correspondence between Debtor and
Def endant’ s agent).
(Doc. # 10, Exhibit O).
Exhibits 1 and 2 obviously constitute a significant package of
docunent s and conmuni cati ons which presunmably were furnished to
Donegal by Liberto.

However, in its response, Donegal recites a |ong
chronology of its failed attenpts to question Liberto under oath
as it apparently was entitled to by the terns of the policy.
This chronology is supported by the affidavit of John D
Bri nkmann (“Brinkmann”), which affidavit attaches numerous pieces
of correspondence between counsel for Donegal and counsel for the
Trustee and Liberto regarding efforts to schedule Liberto’ s
deposition. The series of correspondence concludes with an
August 19, 1999 letter fromBrinkmann to Liberto’s attorney in
whi ch Brinkmann concludes that Liberto's refusal to submt to
exam nation under oath in violation of the policy provisions
resulted in his claimbeing denied. 1In its response, Donegal
asserts that the claimwas denied “[b]ecause it had becone
abundantly clear to Donegal that M. Liberto and his counsel had

not and woul d not cooperate with its investigation...” (Doc. #

13, § 13).



In his supplemental reply (Doc. # 24), the Trustee
references a significant nunber of docunents which he obtained
from Donegal pursuant to a document production request and argues
that these docunents denonstrate that Liberto did cooperate in
t he insurance conpany’s investigation of the claim
Specifically, the Trustee alleges:

The docunents that Donegal produced to the Trustee

do not explain the basis for the denial of the Debtor’s
claim As the Trustee previously argued, Donegal has
denied the claimas part of a strategy to support its
Cross-Mtion for Summary Judgnent. Moreover, the
i nformati on supplied from Donegal through the discovery
process fails to el aborate upon the denial of the
claim

(Doc. # 24 at T 4).

Not surprisingly, inits response to the suppl enenta
reply Donegal clains that “[t] he docunents that Donegal produced
to the Trustee denonstrate a consistent pattern by the debtor of
not cooperating with Donegal’s investigation nor with the
requi renents of the debtor’s contract of insurance wi th Donegal .”
(Doc. # 25 at 1 4). Further on in that response, Donegal clains
that “all of the evidence denonstrates that the debtor was
conpl etely unresponsive to Donegal s request for an exam nation
under oath to investigate its claim as required by the debtor’s
policy.” (Doc. # 25 at 1 7).

Aside fromthe difficulty of evaluating the inport of

the various docunments at this pleadings stage of the proceeding,

the matter before nme raises a nunber of questions, including, but



not limted to, the foll ow ng:

(1) dGven the information furnished to Donegal by
Li berto was Donegal still entitled as a matter of right to depose
himand if so could it do so through a court order such as a
Fed. R Bank. P. 2004 order?

(2) To what extent, if any, is the Trustee required,
in pursuit of the claim to cause (by subpoena or other court
order) Liberto to be deposed by Donegal ?

(3) Since the claimis property of the debtor’s estate
was Donegal required to deal with Liberto through the Trustee,
particularly after October 1998 when Donegal was served with the
conpl ai nt ?

(4) Absent the alleged failure of Liberto to cooperate
wi th Donegal 's investigation, did Donegal have an obligation to
pursue its investigation with the Trustee and was the Trustee in
turn required to denmand Liberto’ s cooperation?

Essentially, the parties are asking the Court to review
all of the affidavits and docunents, answer the types of
guestions noted above, and nake a factual determination as to
whet her Liberto sufficiently conplied with the policy
requi renents of cooperating with Donegal’s investigation of the
claim It is patently clear that this cannot be done in the
context of a notion for summary judgnent. Indeed, it is worth

noting that notw thstandi ng Donegal 's assertion that because of



his failure to cooperate Liberto does not have a valid claim
Donegal goes on to state: “Or, at the very least, there is a

prelimnary issue of fact as to whether M. Liberto is entitled

to paynent. This issue nust be resolved before it may be
det erm ned whet her Donegal has an obligation to turn over alleged
i nsurance proceeds in the anount demanded by the Trustee.” (Doc.
# 13 at § 18)(Enphasis added.) | quite agree.

The Trustee’s notion (Doc. # 10) for summary judgnent
and Donegal’s notion (Doc. # 13) for summary judgnent are hereby
DENI ED.

Very truly yours,

Peter J. Wl sh
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